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Introduction: it ain’t over till it’s over





1.) Counting support for/opposition to U&U 
partly misses the point

• Cf. debates over the proper qualification of the position of Germany, 
Belgium, Denmark…

• State acceptance that self-defence can be triggered by non-State attacks 
absent State imputability or even State involvement

• ‘armed attack’ without a prior ‘wrongful conduct’ on the part 
of the territorial State → not fundamentally incompatible with 
the law of State responsibility (cf. distress, necessity >< 
countermeasures)

• If self-defence can be exercised against non-State attacks and we reject 
U&U, then what else do we use to balance interests of victim State & 
territorial State?



2.) U&U as a new legal framework?

• U&U as part of the ‘necessity requirement’
• New and indeterminate? 
• But manifestations of a similar test elsewhere…?



3.) Dangerous erosion of the UoF framework?

• Slippery slope: precedents we create can turn against us

• illustrations



3.) Dangerous erosion of the UoF framework? 
(2)

• Insensitivity towards ‘collateral damage’; fate of ‘territorial’ State?
• Risk of abuse particularly real if U&U is combined with GWOT 

discourse and broad understanding of pre-emptive self-defence in 
NSAG context (cf. Bethlehem principles)



4.) What now?

• Need for a more nuanced debate?
• How to balance interests/rights of victim State & territorial State?

• Alternative criterion?

• U&U? → what do we mean?

• And/or?

• Need to recognize that territorial State can pose 
restrictions

• Cf. analogy to relief operations in armed conflict

• Impact of human rights violations by territorial 
State?

• Importance of reporting requirement

• Cf. Latin-American initiative




